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DO YOU HAVE A WORKPLACE BULLYING 
POLICY 
 
Workplace bullying can come at a heavy cost to your business. In July, the Federal Court awarded one of 
the largest financial penalty, compensation, and costs orders made within the general protections 
jurisdiction to an employee who was found to have been bullied and intimidated by the CEO of her 
employer. 
 
Following two key decisions in the matter, which traversed complex legal issues, including constitutional 
conflicts between federal and state legislation, Justice Rares ordered the Hawkesbury Race Club to pay 
more than $2.25 million to its former marketing manager. 
 
Justice Rares found that the employee had been subject to bullying from the CEO that “effectively 
destroyed” her life, and which was calculated to force the employee out of her position by creating an 
unbearable work situation. This award was in addition to workers’ compensation payments which had 
already been received by the employee, and which had totalled more than $550,000. 
 
As well as providing an instructive lesson on the difference between unreasonable management action 
and bullying, the effect of the decisions could be significant for employers – as it potentially allows 
employees to escape (to a degree) the compensation caps found in state-based workers’ compensation 
laws.  
 

KEY TAKE-AWAYS 
There are three key take-aways from this case: 
 
• Employers need to be aware that overbearing conduct from a manager or supervisor toward an 

employee can easily cross the line between reasonable management action and bullying. Actions that 
might subjectively be argued as either reasonable or unreasonable management action, such as 
micromanagement, unnecessary scrutiny and reductions in duties and authority, can easily form an 
unreasonable pattern of conduct (and adverse action for the purposes of the general protections 
provisions). 
 

• In general protections claims, the employer usually has the burden of disproving an allegation from 
an employee that the alleged adverse action was taken for a protected reason or with a particular 
intent. Accordingly, employers must ensure that where they are making employment related decisions 
which might adversely affect an employee, they need to ensure that they keep proper and accurate 
records of the basis of those decisions.  Where an employer fails to keep proper records of decision-
making processes, and so cannot disprove an allegation made by an employee, this can have 
significant implications for the employer. 
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• If an employee suffers an injury in the workplace for which they can be compensated under workers’ 
compensation laws, the compensation that a court can award will be capped by the restrictions 
contained in each state’s workers’ compensation legislation. However, the effect of this decision is to 
potentially ‘uncap’ that compensation if the cause of the injury also constitutes a breach of the Fair 
Work Act. 
 

WHAT IS BULLYING? 
Bullying is defined as repeated and unreasonable behaviour directed towards an individual or a group of 
workers that creates a risk to health and safety. 
 
According to official data, 8.6% of Australian employees said they were bullied in their workplace in 2020-
21, and 60% have experienced bullying at some point in their career. Mental disorders make up 6% of all 
workers’ compensation claims, and 39% of these claims are caused by harassment, bullying or exposure 
to violence. 
 
Examples of overt and direct forms of bullying can include insulting language towards a worker, gossiping 
about a worker, comments about a worker’s appearance or displaying offensive material. Discrimination 
and harassment are also behaviours that contribute to bullying.   
 
However, there are also more covert and indirect forms of bullying, which can include a manager 
overwhelming a staff member with unreasonable amounts of work, setting unrealistic timeframes, 
constantly shifting goals or repeatedly not inviting someone to meetings. 
 
Bullying is usually repeated behaviour. An isolated incident may contravene other policies of an employer 
e.g. its Code of Conduct - but it will not generally constitute bullying. It’s also worth noting that 
management actions such as performance management, implementing workplace change and setting 
goals are not bullying, as long as they are reasonable and conducted in a reasonable manner. 
 
WHY A WORKPLACE BULLYING AND HARASSMENT POLICY IS 
ESSENTIAL 
Every business has a legal obligation to provide a safe environment, free of bullying, discrimination and 
harassment.  Having clear policies in place is the key to defining what is and isn’t reasonable. It also 
helps employees understand what’s acceptable and what’s not. 
 
Everyone at work can help ensure that bullying does not occur. Make sure your workplace has zero 
tolerance for bullying and a workplace anti-bullying policy that is promoted by your leadership and 
understood by everyone. 
 
Employers should have a complaints management procedure so that employees clearly understand who 
they should file complaints with and the process that will be conducted in relation to their complaint. This 
will provide employees with confidence that any complaint that they raise will be addressed in an 
appropriate manner. 
 
This also means keeping policies up to date, training existing and new employees on these policies and 
holding refresher courses so they clearly understand what is required. This also assists in demonstrating 
that an employer has taken all reasonable steps to stop this type of conduct from occurring. 
 

 


